APPENDIX A: TABLE OF AVAILABLE AND POTENTIAL TOOLS TO PROTECT AND RESTORE FLOWS

Tools described in this paper

Tool

New ISF
Appropriation*

ISF Water
Acquisition —
Permanent

ISF Water
Acquisition
- Long Term
Leases

ISF Water
Acquisition

— Temporary
Instream Flow
Lease (5-in-10
Lease)

Ag to Ag
Lease to
Downstream
User

ISF Water
Acquisition —
ISF Aug Plan

Statute,
C.R.S.

37-92-102(3)

37-92-102(3)

37-92-102(3)

37-83-105(2)

37-83-105(1)

37-92-102(3)
+37-92-
102(4.5)

Use

Protect flows as

they exist at time

of appropriation;

purpose is to preserve
the existing natural

environment

Restore flows

with senior water
rights; Preserve or_
improve the natural

environment

Restore flows

with senior water
rights; Preserve or_
improve the natural

environment

Restore flows with
senior water rights;

Preserve and

improve the natural
environment on reach

with ISF right

Potential incidental
flow benefits to the
intervening stream

reach

Restore flows with

changed and

quantified senior aug
water rights; preserve

or improve the

natural environment

Approval
Process

CWCB'
& Water
Court

CwWCB?
& Water
Court

CWCBR?
& Water
Court

CWCB?,
DWR

DWR

CWCB?
& Water
Court

Term

Permanent

Permanent

Contractual
(but prefer
term longer
than 10 years)

Up to 5 uses
in 10 years,
120 days/year,
renewable for
two additional
ten-year
periods

180 days/
calendar year

Permanent
and/or
contractual
term

Comment

New junior water right

Direct flow or storage
rights; donations,
purchases, permanent
split-season uses,
contractual interests

Leases, Trust Agreements,

use of available

augmentation water

Must use with existing but
water-short ISF; amended
in 2020 from 3-in-10 to
5-in-10 with two more

ten year periods and to
preserve and improve

Must involve water
rights decreed “solely
for agricultural irrigation

purposes”

Not fully tested;

legislatively authorized;
concept will have process
for adding future water
to the aug plan built into
the water court decree

to ensure expedited

approvals

Water
Protected as
Instream Use?

Yes

Yes

Yes

Yes

No

Yes

Protections
for HCU?

N/A

N/A:
Permanent
ISF use

Yes, 37-92-

102(3)

Yes, 37-83-
105(2)(c)

N/A

37-92-102(3)

Protections
from

Abandonment?

N/A

N/A as long as
permanent ISF
use

Yes, 37-92-103(2)
(b)(VI)

Yes, 37-92-103(2)
(b)(V)

N/A

Yes, 37-92-103(2)
(o) (V1)

Used Before?

YES; Many
statewide

YES; Moser,
McKinley,
Vasquez,
Gabino
Gallegos,
Breem

YES,; Pitkin Co.

YES (under 3in
10 tool); Winter
Park Ranch
W&S District,
Stagecoach,
Coats Bros.

Not by Water
Trust

NO; Poudre
Flows plan
under
development



APPENDIX A: TABLE OF AVAILABLE AND POTENTIAL TOOLS TO PROTECT AND RESTORE FLOWS

Tools described in this paper

Tool

Water
Conservation
Programs

Forbearance
Agreements

Undecreed
Reservoir
Release

Substitute
Water Supply
Plan (For
pending
Water Court
Cases)

Substitute
Water Supply
Plan (For
stream
depletions of
less than 5
years)

Interruptible
Water Supply
Agreement

Statute,
C.R.S.

37-92-305(3)

(c)

N/A

N/A

37-92-308(4)

37-92-308(5)

37-92-309

Use

Restore flows through
voluntary reduced

diversions

Restore flows through
voluntary reduced

diversions

Restore flows with
storage water release

Pair with a pending
water acquisition

to preserve or

improve the natural

environment

Restore flows

with senior water
rights; preserve or
improve the natural

environment

Restore flows

with senior water
rights; preserve or
improve the natural

environment

Conservation

approved by

DWR, CWCB?

CWCB? DWR

Term

Syearsinany
consecutive
10 year period;
unlimited

use if under

a specified
federal
program

Contractual

Contractual

1year approval

Tyear
approvals, up
to 5 years max
renewable

3yearsin o,
renewable
twice

Comment

Applicable in all water
divisions EXCEPT
Division 7

Impacts historical

use of water right

(no HCU protection);
Might consider Water
Conservation Program
instead

The storage equivalent
of a forbearance
agreement. Reservoir
risks refill next year (can
only refill under free river
conditions).

Expedite ISF use of
water rights while water
court case for that use is
pending

For temporary use of a
water right for ISF for 5
years or less; similarities
with Temporary Loan
but can use on reaches
without decreed ISF

Allows for the temporary
loan of one water right
for the use under another
water right

Water
Protected. as
Instream Use?

No

No

Yes

Yes

Yes

Protections
for HCU?

Yes, 37-92-
305(3)(c)

No

Same
protections
as for
Permanent
or Long
Term Water
Acquisitions

See Note*

See Note*

Protections
from
Abandonment?

Yes, 37-92-103(2)
(b)(1)

No

Yes, 37-92-103(2)
(b)(V1)

Yes, 37-92-103(2)
(b)(V1)

Yes, 37-92-103(2)
(o) (V1)

Used Before?

YES; Rio
Colorado,
SCPP projects

YES; Wheeler
Ditch 2013

YES; Big
Beaver Res.
2002

YES; Gabino
Gallegos,
Valdez,
Breem

Not for ISF
use



APPENDIX A: TABLE OF AVAILABLE AND POTENTIAL TOOLS TO PROTECT AND RESTORE FLOWS

Tools described in this paper

Tool Statute,
C.R.S.
Simple Change
raneet, o2
305(3.5)
Downstream
Location
Change of
Point of
Diversion to 37-92-305(3)
Downstream
Location
N/A -
Strategic common
Retirement of law and
Water Right potential
37-92-102(3)
ISF Water
Acquisition
- Lease 37-60-115(8)
Fallowing Pilot
Projects
ISF Water
Acquisition-  37-80.5-101
Water Bank
Cvgrizrltural 27.90-
Protection 305(19) & 37-
Water Right 92-308(12)

Use

Restore flows
between old and
new downstream
diversion point

Restore flows

between old and
new downstream
point of diversion

Restore flows, or
protect against
future depletions

Restore flows

with senior water
right; preserve or
improve the natural
environment

Restore flows
using stored water
and temporary
approvals; preserve

or improve the
natural environment

Restore flows with
senior water rights

Approval Process

Water court

Water Court

Private agreement

CWCB and DWR
approval required
for both pilot
project and also
for temporary
change

Partner with
CWCB & WCD;
DWR promulgates
rules for each
water bank

CWCB?, Water
Court, DWR for
SWSP approval

Term

N/A

N/A

Permanent

3yearsinlo
years

Not limited
by bank, but
could be by
water rights
in bank

SWSP
approval
for 3 years,
renewable
without
limitation

Comment

Moving the diversion
point downstream may
increase flows for a
section of river; does not
require quantification;
cannot use with
intervening ISF right

If circumstances are not
met for a simple change,
must then quantify
water right

Retire conditional or
absolute water right,
particularly useful in
reaches with existing
but junior ISFs.

More complicated than
equivalent tools

Rules would dictate

Complicated and

may be expensive to
establish, but water
sharing option and good
for long term operational
planning

Water
Protected. as
Instream Use?

No

Yes

Yes

Yes

Protections
for HCU?

N/A;
Decreed Use

N/A;
Decreed Use

N/A

Yes

See Note*

Yes,
quantified

Protections
from

Abandonment?

N/A; Decreed
Use

N/A; Decreed
Use

N/A

Yes

Yes, 37-92-103(2)
(b)(V1)

Yes, 37-92-103(2)
(b)(VI)

Used Before?

Unknown
for flow
restoration
use

YES; Breem
Ditch

YES; Three
Sisters Ditch

Not for ISF
Use

Not by Water
Trust



APPENDIX A: TABLE OF AVAILABLE AND POTENTIAL TOOLS TO PROTECT AND RESTORE FLOWS

Tools described in this paper

Tool Statute, Use Approval Term Comment Water Protections Protections Used Before?
C.R.S. Process Protected as for HCU? from
Instream Use? Abandonment?
Storage releases YES; Florida
add water to rivers River ISF
. Depends on .
Storage Water when delivered . Contractual delivery decree; possible ougmentot/on,
. N/A - for downstream Private NN N/A; N/A; Decreed Muni-rec
Delivery for Contractual of storage water for incidental .
common law | decreed uses such agreement . Decreed Use Use contracts;
Decreed Uses - decreed use flow benefits
as augmentation, ; Stagecoach
. between points .
municipal, or other Reservoir
uses
Storage Upper At discretion
Release for Gunnison, Restore flows with of owner, Excep'gon to CW.CB N/A:; N/A; Decreed YES, Taylor
838 P.2d 840 ; Water Court exclusive authority for  Yes, decreed use .
In-channel reservoir release pursuant to Decreed Use  Use Reservoir
o q —common ISF
Piscatorial Use decree
law
Rotational
Crop 37-92-305(4) | Restore flows with 5 Useful with a group of Yes, 37-92- Yes, 37-92-103(2)
Management (a)(IV) senior water rights CWCB Contractual irrigators ves 102(3) (b)(VI) NO
Contracts
Storage Restore flows _to At discretion CWCB exclusive . .
. N/A - preserve and improve of ownetr, . ) N/A; N/A; Decreed
New Junior . N\ Water Court authority for ISF; paper  Yes, decreed use NO
T common law | with acquisition and pursuant to - AN Decreed Use  Use
Appropriation . - fill senior rights
with reservoir release decree

* New ISF appropriations are flow maintenance tools, rather than flow restoration tools, but are listed here for comparison purposes.

CWCB new appropriation process usually requires 1-2 years to complete.
2 CWCB water acquisition approval process requires 2 Board meetings; may require a hearing if requested.
3 CWCB Director can approve temporary ISF leases once SEO determines non-injury; Board will confirm Director’s decision at subsequent meeting.
“No specific statute, but Case Law may provide protections: “By enacting these statutes, the General Assembly has authorized short-term changes that do not
penalize the appropriator in any subsequent change of water right proceeding. The methodology for calculating historic consumptive use of the water rights
over a representative period of time for a permanent change will not count or discount the years of authorized temporary use. The legislature clearly intended
to promote flexibility in the administration of water rights, especially in the circumstances of temporarily transferring water from agricultural use to municipal
use on a contract basis. It did not intend to penalize owners of decreed appropriations for properly taking advantage of these statutes according to their
terms.” ISG, LLC v. Arkansas Valley Ditch Ass'n 120 P.3d 724, 734 (Colo. 2005).



